ENGINEER AGREEMENT


THIS AGREEMENT is entered into as of the           th day of            ,  2008, by and between the JEFFERSON COUNTY SCHOOL DISTRICT NO. R‑1 in the County of Jefferson and the State of Colorado ("OWNER"), and

NAME AND ADDRESS  

("ENGINEER").  The ENGINEER is an individual/partnership/professional corporation, the principals of which are person(s) duly licensed under the laws of the State of Colorado to practice the profession of Engineering.


The OWNER desires to retain the ENGINEER for the performance of professional services on the project as defined below and the ENGINEER agrees to perform the services on the terms and conditions set forth herein.


Therefore, in consideration of their mutual promises, the OWNER and the ENGINEER agree as follows:

1.0
PROJECT DESCRIPTION.

1.1 The project shall be generally defined as follows ("the Project"):


Add description of work to be done
1.2 The following items are specifically excluded from the scope of the Project:

1.3 The phrase, "approved construction budget", as used herein shall be deemed to mean the construction budget figure established by the OWNER based on the OWNER's approved Project Cost Estimate.  The "approved construction budget" shall not include equipment, furniture, or other items purchased by the OWNER or other costs to the OWNER such as Engineers' fees, and the cost of surveys, investigations, and other tests and development fees.

1.4 The OWNER's approved construction budget for building and site improvements for the Project is $              .  This budget shall be reviewed with the OWNER at the conclusion of the schematic design, design development, and construction document phases.

2.0 BASIC SERVICES TO BE PERFORMED BY ENGINEER.

The ENGINEER shall perform all of the following professional services incident to the Project:

 x   
Schematic Design

 x   
Design Development

 x   
Construction Documents

 x   
Bidding/Negotiating

 x   
Contract Administration/Close Out

 x    
Warranty Inspections and Reviews

Without limiting the generality of the foregoing, the ENGINEER shall perform the following service.

2.1 The ENGINEER, a principal partner or shareholder of the engineering firm, or other responsible senior staff member, acceptable to the OWNER, shall attend such conferences with the designated representatives of the OWNER as may be requisite to a complete understanding of the Project and the requirements of the OWNER, and shall keep, publish, and distribute meeting notes of all meetings.

2.2 The ENGINEER shall furnish all architectural, structural, mechanical, electrical, acoustical, interior, civil, landscape, and other consultant services, bidding services, and construction contract administration, including, without limitation, inspection services, required in connection with the Project and shall be responsible to the OWNER for the retention of properly trained, qualified, and competent consultants in such regard, who shall be acceptable to and approved by the OWNER.  Before designating the consultants to perform such services, the ENGINEER shall discuss the same with the OWNER and thereafter shall give the OWNER, in writing, the names recommended.  In each case, prior to approval by the OWNER, the ENGINEER shall notify the OWNER in writing that a satisfactory fee arrangement has been reached between them.  All consultants for which registration is required by Colorado law shall furnish the OWNER proof that they are currently registered as Architects or Professional Engineers or otherwise by the State of Colorado, shall give the OWNER full data as to similar work on which they have been engaged, shall demonstrate to the OWNER's satisfaction that they have no connection with the sale of any equipment or material such as might be used in connection with the Project, and that they are not currently engaged or interested in any business which may cause a preference for specific products or services connected with the Project.  No  consultant shall begin work until approved by the OWNER, and in each instance the OWNER's approval shall be evidenced to the ENGINEER in writing.  Any consultants may be employees or, if registered, partners or shareholders of the ENGINEER.

2.3
Prior to initiation of the work, as defined herein, the ENGINEER shall have secured from the OWNER the established time schedule, the approved construction budget, and the Technical Guidelines and Educational Specifications.

2.4
The ENGINEER shall prepare Schematic Design Documents for the Project leading to a recommended solution together with a general description of the Project, including construction cost estimates and a preliminary schedule, for approval of the OWNER.  This estimate shall be used by the OWNER and the ENGINEER in the evaluation of the Project as it relates to the intended scope of the Project and the approved construction budget of the OWNER and will form the basis for any changes therein.  The Schematic Design Documents shall be submitted to the OWNER on or before                  , 2008.  Approval by the OWNER of the Schematic Design Documents shall be deemed to be approval of the concept though not the means, techniques, or particular materials recommended by the ENGINEER.

2.5
The ENGINEER shall prepare from the approved Schematic Design Documents, for approval by the OWNER, the Design Development Documents consisting of drawings and other documents to fix and describe the size and character of the entire Project as to architecture, structural, mechanical and electrical systems, materials, construction cost estimate, revised schedule, and such other essentials as may be appropriate.  The Design Development Documents shall be delivered to the OWNER on or before                  , 2008.


2.6
Upon approval by the OWNER of the Design Development Documents, the ENGINEER shall submit to the OWNER for approval an overall revised timetable for the development of the Construction Documents.  The ENGINEER shall proceed with the preparation of the Construction Documents upon the OWNER's approval.  The Construction Documents shall consist of a complete set of engineering working drawings, including civil site plans; landscape plans; a complete set of structural, mechanical, and electrical drawings; and complete specifications for the Project, as well as other customary drawings, specifications, and documents necessary to fully describe the intention of the work.  The OWNER's General and Supplementary Conditions of the Contract and the OWNER's other standard Contract Documents shall not be modified without approval of the OWNER.  Supplementary General Conditions as may be needed to meet the particular requirements of the Project shall be developed by the ENGINEER and approved by the OWNER.  All Construction Documents shall be consistent with the OWNER's Technical Guidelines, shall meet with the OWNER's approval, and shall comply with all applicable state and federal laws, codes, and regulations.  Each area shall be detailed to adequately and fully explain the function of the area and the intention of the work and to enable the satisfactory construction of the area by the contractor.  The ENGINEER shall also include the construction cost estimate in conjunction with the Contract Document submittal.  The OWNER reserves the right to disapprove of the architectural, structural, mechanical, and electrical systems recommended and developed by the ENGINEER together with the materials and equipment as shown on the Construction Documents without justifying any claim by the ENGINEER for extra costs, where such Construction Documents are inconsistent with previously approved Schematic Design and Design Development Documents.

 
2.7
Prior to the approval of the final plans and specifications by the OWNER, the ENGINEER shall submit the plans and specifications, for the Project to the appropriate state or local authorities administering all applicable building codes, regulations, and laws concerning the construction of schools and the functional areas contained therein.  The ENGINEER shall make written requests of these agencies for the requisite approvals, and any changes necessary to obtain such approvals shall be made by the ENGINEER at its expense.  All approvals must be in writing and must be filed with the OWNER prior to submitting the Project for bid.


2.8
The OWNER may review the proposed Construction Documents and recommend revisions or corrections as it deems necessary.  These recommendations shall be reviewed with the ENGINEER who shall make the necessary revisions or corrections before final bidding documents are issued.  Previous acceptance of the Design Development Documents will not limit the OWNER's rights to request the revisions and/or corrections at this time, but may entitle the ENGINEER to submit a claim for additional compensation as set forth in Article 6.0, to the extent extra services are required thereby, and shall extend the ENGINEER's time schedule for such period as may be reasonably required to perform such additional work.

2.9 In accordance with the OWNER approved schedule, the ENGINEER shall furnish

____ copies of the Construction Documents.  The OWNER reserves the right to reproduce at its own expense additional copies of plans and specifications, or to reimburse the ENGINEER for reasonable reproduction costs on all additional sets of plans and specifications.


2.10
The ENGINEER shall in good faith follow the OWNER's policy concerning plan deposits, particularly noted in the "Invitation to Bid", and shall furnish sufficient sets of Construction Documents as determined in Section 2.9, to insure distribution of official Contract Documents during the bidding period and for construction of the Project.  The ENGINEER shall also assist the OWNER in the bidding process and will prepare, subject to approval by the OWNER, the necessary proposals forms for preparation of bids by contractors.


2.11
The ENGINEER shall be responsible for reviewing all bids received and for making a written recommendation of contract award.


2.12
If it shall prove impossible to secure one or more bona fide bids from reliable contractors based on the plans and specifications prepared by the ENGINEER at a price not exceeding the approved construction budget for the work, then the ENGINEER shall, if desired by the OWNER, change the plans and specifications at its own expense in such manner acceptable to the OWNER as may be necessary to secure bids from reliable contractors at not more than the approved construction budget.  In the event the OWNER determines to go forward with the Project and award a contract even though it may exceed the approved construction budget, then such increased construction costs over the budget shall not be the responsibility of the ENGINEER.


2.13
The ENGINEER shall keep accurate accounts with respect to the work on the Project and shall review and approve certificates for payments submitted by the contractor and forward them to the OWNER for final approval.  These certificates shall be submitted on the standardized form provided by the OWNER, and shall be delivered to the business office of the OWNER no later than the fifth working day after receipt.


2.14
As may be required throughout the progress of construction, the ENGINEER shall prepare such other drawings as may be needed or required to supplement the working drawings and to permit the proper completion of the Project.


2.15
The ENGINEER shall make any necessary revisions or corrections in the drawings, render to the OWNER, at its request or at the request of the contractor, rulings on the requirements of the drawings and specifications and, subject to the ENGINEER's right to seek additional compensation as provided in Article 6.0, shall make additions, reasonable changes, or modifications in the drawings and specifications and contracts to meet unanticipated conditions or happenings or to effectuate changes in the work.


2.16
The ENGINEER shall provide overall administration of the Contract Documents for the Project to assure compliance with their requirements.  He is not the agent of the OWNER except to the extent provided in the Contract Documents and this contract with the OWNER.  The ENGINEER shall be, in the first instance, the interpreter of the requirements of the Contract Documents and the impartial judge of the performance thereunder by the contractor.  The ENGINEER shall have authority to reject work which does not conform to the Contract Documents.  Whenever, in his reasonable opinion, he considers it necessary or advisable to insure the proper implementation of the intent of the Contract Documents, he will have authority to require special inspection or testing of any work in accordance with the provisions of the Contract Documents whether or not such work be then fabricated, installed, or completed.  Except in case of emergency, the ENGINEER shall not authorize or direct any stoppage, removal of work in place, or changes in any work without prior written approval of the OWNER.


2.17
The ENGINEER shall, in addition to and in conjunction with the overall administration of the Contract Documents and other professional services required herein, specifically provide and be responsible for the following services, among others:  (a) carefully checking and reviewing all shop drawings and laboratory and field reports; (b) to the extent necessary to determine compliance by the contractor with the requirements of the Contract Documents, inspecting: work following its installation and prior to its being covered and enclosed; electrical work following its installation and prior to its being covered or enclosed.  Written records of these reviews and inspections shall be delivered to the OWNER.  Should the quality of workmanship or circumstances beyond the control of the ENGINEER be such that the performance of any of the Contract Documents cannot be carried out to the complete satisfaction of the ENGINEER, the matter shall be brought to the attention of the OWNER in writing.


2.18
The ENGINEER shall furnish such cooperation and attend such conferences with the OWNER, the contractor or both, as may be required to promote the satisfactory conduct and completion of the Project.  The ENGINEER shall be responsible for initiating and making recommendations to the OWNER covering necessary change orders and for giving written opinions to the OWNER when requested by the OWNER as to the conduct of the work or any questions in connection therewith.


2.19
The ENGINEER shall, by periodic visits to the site and by adequate and necessary observations and inspections, required hereunder or otherwise appropriate to the stage and nature of construction activities, exercise due diligence to safeguard the OWNER from defects and deficiencies in the work performed and materials provided by the Contractor and from the Contractor's failure to carry out the work in accordance with the Contract Documents and the construction schedule.  These provisions of the Agreement shall require that the ENGINEER, or a senior and responsible member of his staff or an especially employed, competent representative approved by the OWNER, visit the site not less often than _____per week while construction is in progress and furnish to the OWNER a copy of a report on conditions found at the site of the work.  Such reports shall be forwarded to the OWNER immediately following each inspection.  The ENGINEER shall not be required to make continuous on-site inspections, unless otherwise specified or, in his professional judgment, necessary, to check the quality or quantity of the work.  The ENGINEER shall not be responsible for actual construction means, methods, techniques, sequences or procedures, or for safety precautions and programs in connection with the work, unless any of such matters have been or should properly be specified in the plans and specifications prepared by the ENGINEER.  If the ENGINEER observes a condition of an impending safety concern, he shall immediately report it to the Contractor and the OWNER.


2.20
The ENGINEER shall maintain careful supervision over all changes in the Construction Documents in the course of the work, after they are originally approved by the OWNER.  The ENGINEER shall verify that the contractor is maintaining on a current basis a record set of Construction Documents that reflect any changes from the originally approved plans and specifications.  The ENGINEER shall also keep a current, accurate record of all variations or departures from the plans and specifications as originally approved, which are or reasonably should have been discovered during the performance of services under this Agreement, and shall keep the OWNER closely advised of any changes.  The ENGINEER shall not approve any change orders without first consulting the OWNER.  In any event, the ENGINEER shall make recommendations to the OWNER concerning the appropriateness, cost, and schedule impact of the proposed change but shall not act for the OWNER in approving change orders.  All change orders must be made on forms supplied by the OWNER, and all requests for such change orders must be made in writing.


2.21
With respect to projects involving modifications to existing structures, additions, systems or remodeling, the parties understand that such work may require the ENGINEER to make certain assumptions regarding existing conditions that may not be verifiable without additional expenditures and/or the destruction of otherwise serviceable portions of the building systems.  In such cases, the ENGINEER shall recommend the issuance of any necessary change orders.


2.22
The OWNER reserves the right at its own expense to submit all plans and specifications to review by such consultant or consultants as it may select.  In the event of such employment of a consultant or consultants by the OWNER, they shall cooperate fully with the ENGINEER in order to incur as little delay as possible to the ENGINEER, and the ENGINEER shall make all necessary information fully and promptly available to such consultants.  The OWNER reserves the right to make changes in the plans and specifications whether or not such changes are the result of suggestions by such consultants or otherwise, subject to the provisions of Article 6.0.


2.23
The ENGINEER, upon final completion of the Project, shall deliver a written report of final inspection to the OWNER, which report shall include a statement that in the ENGINEER's opinion the Project has been finally completed in accordance with the plans and specifications and any approved modifications thereto, and the Contract Documents; that all guarantees and written warranties required by the Contract Documents have been delivered in writing to the OWNER.  The ENGINEER shall deliver to the OWNER the revised, original record documents incorporating changes from the contractor's record set of drawings and specifications that have incorporated the contractor's changes.  These record documents shall be provided in accordance with the OWNER's Technical Guidelines.  The ENGINEER shall also review and recommend approval of the contractor's request for final payment.  Such report, recommendation, and/or payment shall not in any manner affect, waive, or release any of the OWNER's rights or claims against the contractor.


2.24
The ENGINEER shall, accompanied by a representative of the OWNER, make at one complete inspection of the work approximately eleven months after the work has been completed and accepted by the ENGINEER and the OWNER. The ENGINEER shall make certain that the work and all portions thereof have been completed in accordance with the Contract Documents, and he shall provide a written certificate of these inspections to the OWNER.  The ENGINEER shall cooperate and assist the OWNER in resolving any problems arising during the warranty period.  The ENGINEER shall in good faith and with due diligence endeavor to see that any remedial work found to be necessary is performed in a satisfactory manner by the contractor responsible for same, shall be responsible for the inspection of such remedial work, and shall inform the OWNER, in writing, whether such remedial work has been or has not been satisfactorily completed.  Nothing in these provisions for inspections of the work after the completion and acceptance of the work by the ENGINEER and the OWNER shall be construed to alter or affect the provisions of Article 4.0 of this Agreement regarding the method of payments to the ENGINEER or other warranties provided herein or available to the OWNER.

3.0
SERVICES FURNISHED BY OWNER.


3.1
So far as the Project contemplated by this Agreement may require, the ENGINEER and his consultants shall be entitled to information giving a complete and accurate survey of the Project site and the existing grades and lines of streets, pavements, and adjoining properties; information as to restrictions, easements, surface water courses, boundaries, and contours of the Project site; and full information as to existing sanitary sewer, storm sewer, water, gas, and electrical services.  The OWNER, at its expense, shall furnish all such data to the ENGINEER, upon request.  The OWNER likewise shall pay for any geological, chemical, environmental, or other tests as well as professional verifications and inspections incident to proper appraisal of the site for the contemplated project work.  A copy of all reports shall be filed with the OWNER.  Specialized engineering services, other than the normal services as provided in Article 2.0, when specifically requested by the OWNER, will be paid for by the OWNER.


3.2
In addition to the above, the OWNER shall furnish to the ENGINEER the following:



(a)
Travel expenses to other cities for the purpose of visiting other projects when requested and approved by the OWNER.



(b)
The OWNER's current Educational Specifications - general program of functional areas; unless the services provided herein specifically include programming services.



(c)
The OWNER's current Technical Guidelines.



(d)
Review of design phases.



(e)
Review of site planning.



(f)
Handle all claims arising from insurance and all claims arising or in connection with performance, completion, and payment bonds.



(g)
Prompt decisions on selection of materials and equipment.



(h)
Such general conditions developed by the OWNER as the OWNER may wish the ENGINEER to use.



(i)
General review of final plans and specifications.



(j)
Reproduction costs on all sets of plans and specifications over the number specified in Section 2.9.



(k)
Printed sets of General Conditions of the Contract.



(l)
Printed sets of other Contract Documents.



(m)
Receive and forward bids for evaluation.



(n)
Award contracts.



(o)
Monitor compliance with insurance requirements.



(p)
Periodic field engineering inspection service.  This service shall in no way limit or eliminate the ENGINEER's responsibility under the provisions of this Agreement.



(q)
Check and review job progress.



(r)
Check and review monthly pay estimates.



(s)
Provide standard forms for monthly pay certificates, insurance certificates, and change orders.



(t)
"Acceptance" and "Eleven Month” Inspections with ENGINEER.

4.0
THE ENGINEER'S BASIC FEE.


4.1
The amount of the ENGINEER's basic fee in this Agreement shall be a negotiated, fixed lump sum amount.   

4.2
The basic fee for all services to be provided for this Project is: $



        


Add Amount


4.3
Payments to the ENGINEER shall be made in monthly installments based on the amount of the work completed.  In no event shall payments exceed the following amounts:



(a)
Upon completion by the ENGINEER and approval by the OWNER of the Schematic Design Documents, the ENGINEER may request and receive a sum which, together with any previous monthly payments does not exceed fifteen percent of the basic fee.



(b)
Upon completion by the ENGINEER and approval by the OWNER of the Design Development Documents, the ENGINEER may request and receive a sum which, together with previous payments under this Section, shall increase the total amount paid to him to thirty-five percent of the fee.



(c)
Upon award of the Construction Agreement, the ENGINEER may request and receive a sum which, together with previous payments under this Section, shall increase the total amount paid to eighty percent of the basic fee.



(d)
Fourteen percent of the ENGINEER’s fee shall be payable monthly in proportion to the progress of the work as evidenced by payments to the contractors.  Upon the ENGINEER’s issuance of the Letter of Acceptance, the ENGINEER will have received payments that amount to ninety-four percent of the basic fee.



(e)
Six percent or $2,500 (whichever is more, but not to exceed $50,000) of the ENGINEER's fee shall be withheld and paid only after all certificates of completion, original record documents required by Section 2.23, and all other Project closeout requirements, as defined in the OWNER's Technical Guidelines, are delivered to the OWNER.   These documents and requirements shall be delivered to the OWNER within sixty calendar days of the issuance of the Letter of Acceptance.  At that time, the OWNER will consider the contract to be fully performed by the ENGINEER, except for the inspections and follow-up services required pursuant to Section 2.24.

5.0
SEPARATE CONTRACTS.


5.1
The basic fee applies to work awarded under one general contract.


5.2
Should the OWNER choose to award other separate contracts, where additional ENGINEER's services are required, the fee in respect of such contract shall be similarly negotiated and computed separately in the manner provided in Section 4.1 of this Agreement.

6.0
ADDITIONAL COMPENSATION AND SPECIAL CASES.


6.1
If the ENGINEER, after the Schematic Design, Design Development, and Construction Documents have been approved, is caused extra design or other expense due to material and substantial changes ordered by the OWNER and through no fault of his own, or due to the delinquency or incompetency of the contractor, damage, fire, or unforeseeable material conditions, he shall be equitably paid for such extra expenses and the service involved provided that the extra work is clearly not contemplated by this Agreement or results in substantial savings in the cost of the Project to the OWNER.  Such compensation shall be computed on the following basis:



(a)
The time of principals and staff of the ENGINEER shall be paid based upon fixed hourly rates as provided in Appendix 2.



(b)
Services of professional consultants shall be computed at a multiple of 1.10 of the amount billed to the ENGINEER.



(c)
Actual amount of reimbursable expenses such as transportation and living expense when travel is authorized by the OWNER in connection with the Project, and reproduction of plans and specifications in excess of the number required to be furnished by the ENGINEER pursuant to this Agreement.



(d)
In the event models or photographs are required by the OWNER, the OWNER will reimburse the ENGINEER at a fee negotiated for extra services by the OWNER separate from the fee as provided for in this Agreement.


6.2
The ENGINEER shall maintain an accurate cost accounting system as to all such additional expenses and shall make available to the OWNER, upon request, all records, including invoices, canceled checks, and other disbursement media to substantiate any and all requests for payments hereunder.


6.3
Prior to incurring any fees or expenses for which additional compensation may be claimed, the ENGINEER shall file with the OWNER and secure the OWNER's written approval of the estimate of the maximum cost of such additional design services, including rates per hour, per day, or other basis of cost.  Payment shall not exceed the maximum cost estimated by the ENGINEER and approved by the OWNER.


6.4
If the OWNER, at any time during the performance of this Agreement, shall require the omission of a substantial amount of such work or if at any time the OWNER shall deem it expedient or it shall become necessary for the OWNER to abandon or defer the Project under the construction contracts or any part thereof before completion of the services to be rendered hereunder, the ENGINEER shall be entitled to receive just and equitable compensation for all work satisfactorily performed prior to the date on which the ENGINEER shall have received notice to discontinue the Project.

7.0
ENGINEER TO CONFORM TO BUDGET.


7.1
The approved construction budget for the Project is set forth in Section 1.4 of this Agreement.  The ENGINEER shall make the Schematic Design, Design Development, and the Construction Documents conform to this approved construction budget.  If conditions arise during progress of the ENGINEER's work on the Project which, in the opinion of the ENGINEER, would be sufficient reason for revision of the budget set forth above, the ENGINEER shall so inform the OWNER in writing.  Upon receipt of such notification, the OWNER and the ENGINEER shall review the conditions and the budget and the OWNER shall determine whether or not the conditions shall be removed or changed and whether or not the budget amount shall be increased.


7.2
In the event that the actual bids received under the completed Construction Documents prepared by the ENGINEER for the Project are in excess of the approved construction budget, then if the OWNER rejects such bids, or negotiates reductions in the amount bid with the apparent low, responsible bidder, the ENGINEER will, at no additional cost to the OWNER, revise the Construction Documents using all necessary staff and prepare to readvertise or do such other reasonable and practical things as may be necessary to bring costs within the approved construction budget.  The OWNER agrees to cooperate with the ENGINEER within the basic framework and educational needs of the Project, as given to the ENGINEER at the time he began his preliminary plans and studies, in order to accomplish such revision of the Construction Document to secure bids or reductions in the amount bid consistent with said functional needs and the approved construction budget.


7.3
It is agreed that it is a major and material requirement and consideration of this Agreement on the part of the OWNER that the total bids for the Project do not exceed the approved construction budget as set forth in Section 1.4.

8.0
OWNERSHIP OF THE DOCUMENTS.


The Construction Documents, regardless of the media or format, as instruments of service, are the property of the OWNER, whether the work for which they are made is executed or not.

9.0
RIGHT OF OWNER TO REUSE THE PLANS AND SPECIFICATIONS.


9.1
The OWNER reserves the right to use the Construction Documents developed for the Project with full authority to use, employ, or modify the same in such manner as the OWNER may desire, subject to the provisions herein.  Unless otherwise provided in this Agreement, nothing contained herein shall be construed as in derogation of the ENGINEER's copyright rights.


9.2
It is mutually understood that under ordinary circumstances the OWNER will procure the services of the ENGINEER herein for every project based on the Construction Documents prepared for the Project, even if it should be undertaken at some later date under the provisions of Article 10.0 of this Agreement; provided that the ENGINEER is then living, in good standing professionally, and physically able to undertake the work.  However, the OWNER reserves the right to designate another engineer for any such new project, as well as for the Project if thus resumed, even though the original ENGINEER shall be living at that time if, in the sole judgment of the OWNER, its best interests so require.  If the OWNER employs the ENGINEER herein as the engineer for any such new project, or for the Project if thus resumed, the provisions of this Agreement shall govern such employment except that in lieu of the basic fee provided for in Section 4.2 of this Agreement, the total amount to be paid to the ENGINEER for such services on the new project including the fee for reusing the Construction Documents shall be negotiated by the OWNER and the ENGINEER. If the OWNER designates another ENGINEER to provide services on the new project the OWNER retains the unconditional right to reuse the Construction Documents in such manner as the OWNER shall determine. If the drawings and specifications are to be reused by the OWNER, but the ENGINEER herein is not employed on such project, then the ENGINEER's name and registration stamp will be removed.  Further, neither the ENGINEER nor his consultants assume any responsibility for the new project.

10.0
FAILURE OF OWNER TO CONSTRUCT THE PROJECT.


10.1
If, at any time, the OWNER abandons the Project contemplated by this Agreement, the ENGINEER shall be entitled to and shall receive as full payment hereunder, reimbursement of his costs necessarily incurred incident to the Project to the date of such abandonment, together with a fair and reasonable compensation for his services rendered to that date.


10.2
If the OWNER abandons the Project, the ENGINEER shall immediately deliver to the OWNER copies of all plans and specifications, and acceptable, reproducible drawings in whatever format these may exist.  The OWNER shall have the right to use, employ, or modify the same in the construction of the project, in accordance with Article 9.2.

11.0
ENGINEER'S PARTNERSHIP PERMITTED.


The ENGINEER may, with the prior written consent of the OWNER, join with him in the performance of this Agreement any other duly licensed engineer or engineers with whom he may, in good, faith, enter into partnership or a professional corporation relationship.  In the event of dissolution of a partnership employed as ENGINEER, other than by death of a partner, if the

members thereof cannot agree as to which of them shall continue with the work, the OWNER, in its sole judgment, may make all payments thereafter falling due in connection with the Project

directly to the person or persons so designated and without being required to provide for the application of such payments as among the former partners.

12.0
DEATH OR DISABILITY OF ENGINEER.


In the event of the death of one member of a partnership employed as ENGINEER by the OWNER, the surviving member or members of the partnership shall succeed to the rights and obligations of the original partnership hereunder.  In the event of the death of a sole ENGINEER or in the event of his failure, refusal or inability to continue his performance hereunder, then he (or his conservator, executor or administrator, such as the case may be) shall be paid such sums as may be due the ENGINEER under the provisions of Articles 4.0 and 6.0 of this Agreement, and there shall also be paid that proportion of the basic fee which the value of the services theretofore rendered bears to the full basic fee.  In such event all drawings, plans, specifications and computations theretofore prepared by the ENGINEER shall be delivered to and become the property of the OWNER with full authority to use, employ, or modify the same in the construction of the project.

13.0
ASSIGNMENT OF AGREEMENT NOT PERMITTED.


The ENGINEER may not assign this Agreement or any sum becoming due the ENGINEER under the provisions of this Agreement, without the prior written consent of the OWNER.

14.0
AGREEMENT BINDING ON SUCCESSORS AND ASSIGNS.


This Agreement shall be binding upon and inure to the benefit of the partners, heirs, executors, administrators, successors, and assigns of the respective parties hereto.

15.0
INTENT AND MODIFICATION OF THIS AGREEMENT.


The OWNER and ENGINEER agree that it is the specific intent of this Agreement to define, grant, and specify the responsibility and authority of the ENGINEER; and it is hereby specifically understood and agreed that in any matters during the work under this Agreement which are not specifically covered and defined by this Agreement, the authority and direction for such matters must come from the OWNER, and that the ENGINEER shall in all such matters request and receive written direction and approval from the OWNER prior to carrying out any work regarding such matters.

16.0
RESPONSIBILITY OF ENGINEER TO OWNER.

16.1
The ENGINEER covenants with the OWNER to furnish his best skill and judgment, pursuant to the highest standards of the profession of engineering, and to cooperate with the OWNER in furthering the OWNER's best interests.


16.2
The ENGINEER agrees to furnish efficient administration, observation, and inspection of the Project and to perform all duties in the soundest, most expedient, exemplary, and economical manner consistent with the interests of the OWNER.


16.3
The ENGINEER will indemnify, hold harmless, and protect the OWNER against any defect in the Project or damages, claims, liability, and costs, including attorneys' fees, proximately caused by defects attributable to any negligent error or omission in the performance of any professional services or in any plan or specification within the responsibility of the ENGINEER or to any breach of duty or obligation assumed by or required of him under the terms of this Agreement.


16.4
The ENGINEER unconditionally agrees to remedy any such defect immediately upon discovery or, at the election of the OWNER, to pay the reasonable cost of such remedy as performed by a competent third party chosen by the OWNER.


16.5
The ENGINEER further unconditionally agrees to pay any other damages, claims, liabilities, or costs incurred by the OWNER as a proximate consequence of any and all negligent errors or omissions or breach of duty or obligation under this Agreement.


16.6
The ENGINEER's responsibility and obligation under this article is in addition to and not in lieu of other obligations to and remedies available to the OWNER.

17.0 INSURANCE.


17.1
The ENGINEER shall secure and maintain in full force and effect a policy of professional liability insurance providing coverage in an amount at least equal to the lesser of twenty percent of the OWNER's approved construction budget or $2,000,000 per claim and in the annual aggregate.  If any "claims made" insurance policy provided by the ENGINEER pursuant to this Agreement is cancelled or not renewed, the ENGINEER shall provide a substitute policy with terms and conditions and in an amount that complies with the terms of this Agreement and provides for retroactive coverage to the date of commencement of work under this Agreement.  All insurance policies shall be maintained in full force and effect for three (3) years from the date of completion of the Project.


17.2
The ENGINEER shall secure and maintain in full force and effect a policy of $1,000,000 per claim and in the annual aggregate to include general public liability and property damage insurance, including owned, non-owned, and hired automobiles, providing coverage for personal injury, and all claims for destruction of or damage to property arising out of or in connection with any Work under this Agreement.  All insurance policies shall be maintained in full force and effect during the Work.  All such insurance shall be written on a comprehensive policy form and shall be evidenced by the issuance of such insurance certificate, addressed to the OWNER, and filed with the OWNER within ten (10) days after the date of the Agreement.  The policy shall include the OWNER as an additional insured.  The ENGINEER shall maintain Worker’s Compensation Insurance, until completion of the Work and final acceptance thereof by the OWNER.

18.0
LIMITATION OF ACTIONS.


18.1
Unless a longer period is provided by law, any action against the ENGINEER brought to recover damages for deficiency in the design, planning, supervision, inspection, construction, or observation of construction or for injury to person or property shall be brought within two years after the claim for relief arises and is discovered by the OWNER; provided, however, if written notice of a potential claim is given to the ENGINEER within such two-year period, then an action may be brought within four years after the claim for relief arises and is discovered by the Owner.  "Discovered" as used herein means detection and knowledge by the OWNER of the defect in the improvement which ultimately causes the injury, when such defect is of a substantial or significant nature.


18.2
Unless a longer period is provided by law, in no case shall such an action be brought more than ten years after the final completion and acceptance of the Project; provided, however, that in any case where the cause of action arises during the ninth or tenth year, such action shall be brought, as stated in Section 18.1 above, within two years after such cause of action arises and is discovered by the OWNER or within four years after such cause of action arises and is discovered by the OWNER when written notice is given within such two-year period; and provided further that in any action that arises and is discovered by the OWNER more than six years after the final completion and acceptance of the Project, the ENGINEER's liability hereunder shall be limited to the total amount of the fees and compensation received by the ENGINEER under this Agreement plus the OWNER's reasonable attorneys' fees and costs.

19.0
WAIVER.


No waiver of any breach of any one of the agreements, terms, conditions or covenants of this Agreement by the OWNER shall be deemed to imply or constitute a waiver of any other agreement, term, condition, or covenant of this Agreement.  The failure of the OWNER to insist on strict performance of any agreement, term, condition, or covenant, herein set forth, shall not constitute or be construed as a waiver of the rights of either or the other thereafter to enforce any other default of such agreement, term, condition, or covenant; neither shall such failure to insist upon strict performance be deemed sufficient grounds to enable the ENGINEER to forego or subvert or otherwise disregard any other agreement, term, condition, or covenant of this Agreement.

20.0
SEVERABILITY.


If any provisions of this Agreement are finally determined to be invalid by a court of competent jurisdiction in which it may be sought to be enforced, then such provisions shall be deemed null and void, but without invalidating the remaining provisions hereof.

21.0 NOTICES.


Any notices required or permitted under this Agreement or which any party elects to give shall be in writing and delivered either personally to the other party's authorized agent set forth below (or as changed by written notice), or by depositing such notice in the United States first class mail, postage fully prepaid, to the person at the address set forth below, or to such address as either party may later designate in writing.  Any notice given by mail herein provided shall be deemed given when deposited in the United States Mail:

OWNER:


ENGINEER:


Peter Doherty, Executive Director

Name and Address
Facilities Planning & Design
 


Jefferson County School District No. R-1

 


809 Quail Street, Bldg. 4





Lakewood, Colorado  80215

22.0
ENTIRE AGREEMENT.


The within Agreement constitutes the entire agreement of the parties hereto. No modification, change or alteration of the within Agreement shall be of any legal force or effect whatsoever unless in writing, signed by all the parties hereto.

23.0
COUNTERPARTS.


This Agreement may be executed in several counterparts, and each such counterpart shall be deemed an original.

24.0 ADDITIONAL TERMS AND CONDITIONS.


24.1
Criminal Record Verification.  The ENGINEER shall be required to complete Criminal record checks on all ENGINEER’s and sub-consultant’s employees who work on the Project and who will be visiting the Project site during the course of the Work.  Employees who have been convicted of a violent or serious felony, including crimes that require registration on the National Sexual Offender Registry, will not be allowed to visit the Project Site.  The ENGINEER must complete the District’s Criminal Records Check Certification.  Each individual ENGINEER and sub-consultant shall adhere to all Federal, State, or Local privacy and confidentiality regulations and laws.


24.2
Illegal Aliens.  The ENGINEER shall not knowingly employ or contract with an illegal alien to perform work under this Contract, or enter into a contract with a sub-consultant that fails to certify to the ENGINEER that the sub-consultant shall not knowingly employ or contract with an illegal alien to perform work under this public contract.



24.2.1
The ENGINEER has verified or attempted to verify through participation in the United States Citizenship and Immigration Services’ Basic Pilot Employment Verification Program (hereinafter referred to as the “Basic Pilot Program”) that the ENGINEER does not employ any illegal aliens.  If the ENGINEER has not been accepted into the Basic Pilot Program prior to entering into this Contract, the ENGINEER shall apply to participate in the Basic Pilot Program every three months until the ENGINEER is accepted or the Contract for services has been completed, whichever is earlier.  The ENGINEER shall not use the Basic Pilot Program to undertake pre-employment screening of job applicants while the Contract is being performed. 



24.2.2
If the ENGINEER obtains actual knowledge that a sub-consultant performing work under this Contract knowingly employs or contracts with an illegal alien, the ENGINEER shall:




24.2.2.1  Notify the sub-consultant and the OWNER within three (3) days that the ENGINEER has actual knowledge that the sub-consultant is employing or contracting with an illegal alien; and




24.2.2.2  Terminate the sub-consultant if within three (3) days of receiving actual notice the sub-consultant does not stop employing or contracting with the illegal alien; except that the ENGINEER shall not terminate the sub-consultant if during such three days the sub-consultant provides information to establish that the sub-consultant has not knowingly employed or contracted with an illegal alien.


24.2.3
The ENGINEER shall comply with any reasonable request by the Department of Labor and Employment (hereinafter referred to as the “Department”) made in the course of an investigation that the Department is undertaking pursuant to C.R.S. § 8-17.5-102(5).



24.2.4
If the ENGINEER violates the provisions of this section 24.2, the OWNER may terminate the contract for breach and the ENGINEER shall be liable for actual and consequential damages.


24.2.5
If the ENGINEER is a sole proprietor, the ENGINEER shall provide proof that they are lawfully present in the United States.



24.2.5.1  ENGINEER hereby certifies that he/she is a United States citizen, a Permanent Resident of the United States, or lawfully present in the United States pursuant to Federal law.  Prior to commencing work under this Agreement, the ENGINEER shall produce for inspection and copying one of the following forms of identification:  (1) a valid Colorado driver’s license or Colorado ID card issued by the Department of Motor Vehicles; (2) a United States military card or military dependent’s identification card; (3) a United States Coast Guard Merchant Mariner card; or (4) a Native American Tribal Document.





24.2.5.2  Verification of lawful presence of sole proprietors shall be verified through the federal SAVE program.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate the day and year first above written.






JEFFERSON COUNTY SCHOOL DISTRICT NO. R-1






By: 


Pete Doherty, Executive Director

Facilities Planning and Design







____________________________________


Engineer 

______________________


Date

APPENDIX 1
ENGINEER'S HOURLY RATE SCHEDULE (to be supplied by ENGINEER)
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